
Welcome to the launch issue of
First Person. It is designed for the
individual client.

First Person raises topical issues which
should interest our individual clients, being
relevant to their personal, family and
business lives. It underlines our ‘first person’
principle – offering a single point of contact
for every legal subject and for every
individual client.

In our first issue we have covered a wide
range: from the protection of privacy to
directors’ duties, from buying art to saving tax.

Just telephone or email the person named
at the foot of each article or speak with
your regular Mishcon contact who will be
happy to put you in touch with the
appropriate person.
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If your domain name is
being misused, you may
be able to take action.
“

”

Where there’s a will
there’s a.....Dispute
It is a common misconception that you can dispose
of your assets on death as you see fit. In reality, the
wishes of the deceased can be challenged on several
grounds. The most common challenges occur when a
potential beneficiary such as a spouse, partner or
child, has not been left adequate provision. In these
cases, the potential beneficiary can take legal action
to contest the will. 

Increasingly wills are also being challenged on the
grounds of:

1. Fraud or undue influence: Is the will genuine 
or was pressure placed on the deceased to sign 
a will that didn’t necessarily reflect their wishes? 

2. Mental incapacity

3. Lack of knowledge and approval: Did the deceased
properly understand the consequences of their 
instructions and does the will accurately reflect 
what the deceased had intended?

4. Domicile issues and other international elements: 
Laws on inheritance vary from country to country, 
and these can affect the legality of some wills. 

We have extensive experience in this area. If you
would like further information, please contact:

Mark Keenan
Tel +44 (0)20 7440 7129
mark.keenan@mishcon.co.uk

Image Rights and Wrongs
Who better to endorse a product than your favourite celebrity?
David Beckham and adidas, Jamie Oliver and Sainsburys,
Michael Winner and esure. But what’s to stop you or me from
using a famous personality to endorse our product without
their consent? Do celebrities control their image rights? What, in
fact, are image rights?

An image right is the contractual right to use a person’s image.
In the UK, our courts do not specifically recognise image
rights.Traditionally, unhappy celebrities whose images had been
exploited had to rely on the law of trade marks, copyright, the
Trade Descriptions Act and the codes of practice of various
trade and regulatory bodies (such as the Advertising Standards
Authority) to control the use of their images.

A recent Court of Appeal case concerned the use of a
doctored picture of racing driver Eddie Irvine. It decided that
celebrities may now be able to protect their image rights
against unauthorised exploitation through the law of passing-
off.The UK is still some way behind the United States and
many countries in Western Europe, but the decision is
certainly a move in the direction of automatic protection for
the rights of celebrities. For further information, please contact:

Alan Wetterhahn
Tel +44 (0)20 7440 7189
alan.wettherhahn@mishcon.co.uk

Are you Master of
your Domain?
Savvy people in the media spotlight have always taken steps to
protect their name and reputation. This is particularly true on
the internet where would be ‘entrepreneurs’ looking to make a
fast buck have registered the domain names for anyone and
everyone they think might be of public interest. Until recently,
re-acquiring these domain names meant paying a lump sum to
the ‘cyber-squatters’. However, help is at hand through the
United Nations. Mishcon recently submitted a successful
application for an England international footballer. This resulted
in the ownership of the name being returned to its rightful
owner. If your domain name is being misused, you may be able
to take action. To discuss further, please contact:

Jeremy Hertzog
Tel +44 (0)20 7440 7264
jeremy.hertzog@mishcon.co.uk

To Agree or Not to Agree? –
The Pre-nuptial Agreement
With the newspapers full of reports of large divorce
settlements, never before has the issue of protecting
one’s wealth against the unfortunate event of a
marriage breakdown become so important or popular.

Pre-nuptial agreements have, in the past, been
considered to be of limited value but the tide is
turning.Although they are not automatically
enforceable, they are now becoming a useful tool in
wealth management.The Courts too are giving them
more weight and indeed in some cases considering
them to be highly influential when considering the
issue of division of assets upon divorce.

In order to maximise this potential protection it is
essential that specialist legal advice is obtained as there
are many pitfalls, which can result in the agreement
carrying no weight at all. Some guidelines are:

1. Both parties must receive independent 
legal advice

2. Both must make full and frank disclosure of 
their financial positions

3. Both parties must enter the agreement 
freely and without duress

4. The terms of the agreement must be within the 
boundaries of what a Court would consider ‘fair’

5. The agreement must be signed a reasonable 
period of time before the marriage.

And the Golden Rule? Ensure you seek expert legal
advice as early as possible to gain the most protection
for your wealth. For further information on pre-nuptial
agreements, please contact:

Sandra Davis
Tel +44 (0)20 7440 7014
sandra.davis@mishcon.co.uk
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if you invested £50,000 in a company
that’s gone into liquidation, you may be
able to reclaim £20,000 of income tax.

“

Protecting your Privacy
In recent years, the Courts have seen an increase in claims for breach
of confidence. Several high profile cases have attracted significant media
attention and highlight the importance we attach to the protection of
our personal privacy.

A breach of confidence is felt most acutely when it originates from a
person who has previously been considered “one of the family”.Too
often, domestic staff have not signed a binding confidentiality agreement
as part of their employment contract, and yet they may often know
private information concerning their employer.

We recently obtained a permanent injunction against a longstanding
member of a client’s personal staff and are well placed to deal with
these problems. However, prevention is always better than cure. If you
do not want details of your private life plastered over the tabloids, you
should consider putting the appropriate protection in place. For more
information, please contact:

Tony Morton-Hooper
Tel +44 (0)20 7440 7030
tonymh@mishcon.co.uk

A Silver lining for
Investment Clouds
Remember the heady days of the dotcom era, when
too many invested far too much in the latest madcap
technology company? Letters from the liquidators
announced that the company was bust and the shares
were worthless. For capital gains tax purposes, there
were losses all round. The problem was magnified if
there were no capital gains to offset the loss against. 

Fortunately this particular cloud may have a silver
lining. In some cases you can offset your capital loss
against current and previous year income. So if you
invested £50,000 in a company that’s gone into
liquidation, you may be able to reclaim £20,000 of
income tax. Unfortunately the relief only applies
where you subscribed for new shares in unquoted
trading companies. There are various other
restrictions but if you think you might qualify, and
you rather like the idea of a 40% tax rebate on a bad
investment, please contact:

Andrew Goldstone
Tel +44 (0)20 7440 7205
andrew.goldstone@mishcon.co.uk

”

We are not a Mews 
The Leasehold Reform Act of 1967 entitled long leasholders to
buy the freehold or an extended lease on their properties.
However, the major freehold estates in London have sometimes
opposed their tenants’ right to buy on the basis that ‘a house’ is
not a house if it is attached to a mews. Many of the substantial
residences in Central London were built in the 18th century with
stables at the rear that were later converted into mews houses.
Invariably houses and mews are attached to one another. Recently
the Courts have decided that in these cases the right to buy is not
automatically lost.

We have been closely involved in what has become the landmark
case on this issue. If you would like to discuss how we can guide
you through what was previously a legal minefield, please contact:

Ellis Ezekiel
Tel +44 (0)20 7440 7118
ellis.ezekiel@mishcon.co.uk

Directors and Officers Facing
Increased Liability
In an increasingly litigious and transparent environment,
directors must understand the risks they run and make
informed decisions about the level of risk they are
prepared to take. A recent Mishcon de Reya survey
pointed to a rise in UK D&O claims in the last 18
months and overwhelmingly predicted a further rise in
the next 18 months. This shows directors need to
practise what they preach when personally exercising the
good risk management they demand of their companies. 

Important questions for directors and officers include:

What level of risk are you comfortable with and what 
cover, if any, do you require?

Who should provide the cover – the company or an 
insurance policy?

Is the cover adequate?

What happens if the claim is by the company itself?

To address these issues we recently organised a seminar
for professionals involved in D&O insurance, at which
speakers from AIG and PWC also presented. To request
a copy of the seminar report and survey results, please
contact Adam Epstein or visit www.mishcon.co.uk.

Adam Epstein
Tel +44 (0)20 7440 7102
adam.epstein@mishcon.co.uk

Good News for Commercial
Property Investors
If you sell your commercial property investment at a profit, do you
know what rate of capital gains tax you will pay? Most people
assume it will be 40% but think again. As of April 2004 owners of
commercial properties let to most small and medium sized
businesses are entitled to “business assets” taper relief. This is a
huge advantage as it can bring the tax rate down to as little as 10%
after just two years. So if you already own premises let to a small
business or independent retailer, your potential tax bill could be far
lower than you expected. However, in some cases you may need to
do some preliminary restructuring to maximise the tax advantages. 

If you are not yet an existing investor but are looking to buy a
property, choose your investment carefully. Do you really want to be
stuck with the wrong sort of tenant, for example, a quoted company
or a public sector tenant? The covenant may be stronger but you’ll
lose the chance to pay CGT at just 10%. Similarly if you are an
existing investor and your building’s empty (or will be soon), think
carefully about the type of tenant you sign up. You might also want
to include restrictions in the new lease on the tenant assigning or
sub-letting to non-qualifying tenants. For further details please contact:

Andrew Goldstone
Tel +44 (0)20 7440 7205
andrew.goldstone@mishcon.co.uk

The Pitfalls of
Precipice Bonds
For many individuals, the world of investment can
be a mystery. One investment that has caused
major confusion recently has been the so called
“precipice bond”.These investments have been
marketed under a variety of different names. One
of the characteristics of a “precipice bond” is that,
whilst it generates a fixed income, the return of
capital is linked by a formula to the performance of
an index or indices. If the performance of those
indices is outside a set threshold, the investor can
lose a substantial part of his investment. In other
words, while the income is paid, the capital falls off
a cliff; hence a “precipice bond”.

The mis-selling of precipice bonds is a hot topic in
the financial services world at present. Many
investors never understood the risks and lost
significant amounts of capital as a result.Thankfully,
there is recourse available to investors who have
been mis-sold these products, by way of legal action
against the financial advisor or against the party
who provided the bond. If you would like to discuss
this issue, please contact:

Adam Epstein
Tel +44 (0)20 7440 7102
adam.epstein@mishcon.co.uk

“
”

As of April 2004 owners of

commercial properties let to

most small and medium sized

businesses will be entitled to

business assets taper relief.

‘‘

’’’’

’’

Buyer of Art Beware! 
More and more, people are looking to art and antiques
as an alternative to traditional investments. However,
there are many precautions that art buyers should take
before going ahead with a purchase.The art world
relies on the principle of “buyer beware”. Emphasis is
on the buyer to enquire, not the seller to disclose.
There are many issues to bear in mind, the most
important being:

Title: Ask for a detailed history of ownership and, in
particular, where and when the seller bought the piece.

Attribution and authenticity: Be sure the piece is
authentic and is correctly attributed to the artist.That
may mean bringing in an expert.

The contract: Ensure your rights are protected
should it be discovered that there are question marks
over title, attribution or authenticity.

Export and import: There are strict legal rules
governing the export and import of works of art.You
also need to consider the VAT position. Seek advice if
the work will cross borders.

Tax issues should be borne in mind.Transactions in art
may result in a capital gains tax or inheritance tax
liability and should be addressed from the buyer’s and
seller’s or donor’s and donee’s perspective.Art may
also be used to offset huge tax obligations in the UK
and EU by donation to the state. For more information
on purchasing art and antiques, please contact:

Karen Sanig
Tel +44 (0)20 7440 7036
karen.sanig@mishcon.co.uk

Changes Anticipated
in Living Wills Law
The good news is we are all living longer due to better
nutrition and huge advances in medical treatment. The bad
news is people sometimes face a slow and painful death, kept
alive by those very same medical advances. 

A popular method of securing a degree of respect for our
personal wishes is the use of a living will. Illness and end-of-
life care is a subject many will avoid. But it is advisable to
think about and decide on the kind of care you would want in
the event of serious illness and being unable to communicate
your wishes. Living wills do not at present have the full force
of law though your doctors and family are likely to give effect
to those wishes. UK legislation is promised in the near future.
Dealing with these issues requires a combination of sensitivity
and a sound understanding of the law. For further information
please contact:

David Collins
Tel +44 (0)20 7440 7114
david.collins@mishcon.co.uk

More and more, people
are looking to art and
antiques as an alternative
to traditional investments.


