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. INTRODUCTION
A summary of the main issues

1.1 In thisaction the Clamant, David Irving, maintains that he has been libeled in a

book entitled "Denying the Holocaust — The Growing Assault on Truth and Memory",
which was published by Penguin Books Limited and written by Professor Deborah
Lipstadt, who are respectively the First and Second Defendants in the action. (For the
sake of brevity | shal refer to them, asin due course | shdl refer to the expert

witnesses, by their last names).

1.2 The essentid issues in the action can be summarised as follows: 1rving complains
that certain passages in the Defendants book accuse him of being a Nazi gpologist
and an admirer of Hitler, who has resorted to the distortion of facts and to the
manipulation of documents in support of his contention that the Holocaust did not
take place. He contends that the Defendants' book is part of a concerted attempt to
ruin his reputation as an historian and he seeks damages accordingly. The Defendants,
whilst they do not accept the interpretation which Irving places on the passages
complained of, assert that it istrue that Irving is discredited as an historian by reason
of hisdenia of the Holocaust and by reason of his persagtent distortion of the
historica record S0 asto depict Hitler in afavourable light. The Defendants maintain
that the claim for damages for libel must in consequence fall.

1.3 Needlessto say, the context in which theseissuesfdl to be determined is one
which arouses the strongest passions. On that account, it isimportant that | stress at
the outset of this judgment that | do not regard it as being any part of my function as
the trid judge to meke findings of fact asto what did and what did not occur during
the Nazi regimein Germany. It will be necessary for me to rehearse, at some length,
certain higtoricd data. The need for this arises because | must evaluate the criticisms
of or (asIrving would put it) the attack upon his conduct as an historian in the light of
the available historica evidence. But it is not for meto form, gtill lessto express, a
judgement about what happened. That isatask for historians. It isimportant that those
reading this judgment should bear well in mind the digtinction between my judicid
rolein resolving the issues arising between these parties and the role of the historian
seeking to provide an accurate narretive of past events.

The parties

1.4 David Irving, the Claimant, embarked on his career as an author in the early 1960s
shortly after he left Imperia College London. He isthe author of over 30 books, most

of which are concerned with the events of and leading up to the Second World War
(some of which were written and published in Germany). Amongst the better known
tittesare The Destruction of Dresden, Hitler’s War (1977 and 1991 editions),
Goebbels - Mastermind of the Third Reich, Goering - a Biography and Nuremberg —
The Last Battle.

1.5 Asthese titles suggest, Irving has specidised in the higtory of the Third Reich. He
describes himsdlf as an expert in the principa Nazi leaders (dthough in his opening
he was at pains to make clear that he does not regard himself as an historian of the
Holocaust). Many of hisworks have been published by houses of the highest standing



and have atracted favourable reviews. It is beyond dispute that over the years (Irving
is now aged 62), he has devoted an enormous amount of time to researching and
chroniding the history of the Third Reich. The books themselves are el oquent
testimony to hisindustry and diligence.

1.6 Apart from his books Irving has written numerous articles and, particularly in
recent years, lectured and spoken both in Europe and the Americas and participated in
numerous radio and television broadcasts. He emphasises that his reputation as an
historian is founded upon his output of books.

1.7 Asto his paliticd bdliefs, he describes himsdf as a Conservative with laissez-
faire views. He mentions that he has not applauded the uncontrolled tide of
Commonwedth immigration.

1.8 The 2" Defendant, Deborah Lipstadt, lives and worksin the United States. She
was rased in atraditiona Jewish home (her parents having migrated from Germany
and Poland). She attended City College of New Y ork and spent ayear a the Hebrew
University in Jerusalem, where she took a series of courses on the history of the
Holocaust, subsequently staying on for afurther year. On her return to the United
States she completed an M.A. and aPh.D. in Jewish Studies.

1.9 Since then Lipstadt has pursued an academic career teaching modern Jewish

history with an emphasis on the Holocaudt. In 1993 she moved to Emory University, a
research ingtitution in Atlanta, Georgia, where sheis Professor of Modern Jewish and
Holocaust Studies. She has written two books about the responses to the Holocaus,
Beyond Belief: the American Press and the Coming of the Holocaust 1933-1945 and
the book which has given rise to the present action, Denying the Holocaust. The latter
was published by Penguin Books in an American edition and thereafter in an English
paperback edition.

1.10 | should for the sake of completeness add that initidly a number of individuas
were joined as additional Defendants. The actionis not pursued againgt them.

I[I. THE WORDS COMPLAINED OF AND THEIR MEANING
The passages complained of

2.1 1n Denying the Holocaust Lipstadt examines the origins and subsequent growth in
the scope and intensity of what she describes as the phenomenon of Holocaust denidl.
She identifies severd adherents of the revisonist movement and examines the basis

for their beliefs, their methodology and the manner in which they deploy their
arguments. She argues that "the deniers' represent a clear and present danger that the
lessons to be learned by future generations from the terrible events of the 1930s and
40s will be obfuscated.

2.2 Irving regards himsdf as being the victim of an orchestrated campaign of
boycotting, hounding and persecution by organisationsin the UK and elsewhere. He
consders Denying the Holocaust to be one of the principa instruments deployed in
the campaign to destroy him.



2.3 He has selected for complaint a number of passages from Denying the Holocaust.
(I was told that the passages complained of represent in total no more than five pages
from abook which runs to more than two hundred pages). Thisis acourse which heis
entitled to take, providing of course that the removal of the passages from the context
in which they appear in the book does not affect their interpretation. The Defendants
are accordingly entitled to invite attention to the context in which the passages
complained of appear in support of a submisson that the context aters the meaning of
the dlegedly libellous passages. In the present case | do not understand the
Defendants to be maintaining that the context materidly affects the interpretation of

any of the passages which Mr Irving has sdlected for complaint.

241 shdl therefore confine mysdlf to setting out, with pagination, the passages which
Irving contends are libellous of him (aswell as highly damaging to his reputation as a
serious higorian):

Cover and title page:
"Denying the Holocaust

The Growing Assault on Truth and Memory"

Page 14:

The confluence between anti-1sragl, anti- Semitic, and Holocaust denid forces was
exemplified by aworld anti- Zionist conference scheduled for Sweden in November
1992. Though cancelled at the last minute by the Swedish government, scheduled
gpeskers included black Mudim leader Louis Farrakhan, Faurisson, Irving and
Leuchter. Also scheduled to participate were representatives of a variety of anti-
Semitic and anti-1sradl organisations, including the Russian group Pamyat, the
Iranianbacked Hezbollah, and the fundamentalist 1damic organisation Hamas.

Page 111:

Nolte contended that Weizmann's officia declaration a the outbresk of hodtilities
gave Hitler good reason "to be convinced of hisenemies determination to annihilate
him much earlier than when the firgt information about Auschwitz came to the
knowledge of the world"[...] When Nolte was criticized on this point in light of
prewar Nazi persecution of Jews, he said that he was only quoting David Irving, the
right-wing writer of historica works. How quating Irving justified usng such a
higoricdly invalid point remains unexplained [...] Aswe shdl seein subsequent
chapters, Irving [ ...] has become a holocaust denier.

These works demongtrate how deniers misstate, misquote, falsfy satistics and falsaly
attribute conclusonsto reliable sources. They rely on books that directly contradict
their arguments, quoting in a manner that completely distorts the authors objectives.
Deniers count on the fact that the vast mgjority of readers will not have access to the
documentation or make the effort to determine how they have falsified or
miscongtrued information.

Page 161



At the second trid Chrigtie and Faurisson were joined by David Irving, who flew to
Toronto in January 1988 to assist in the preparation of Zundd’s second defense and to
testify on his behaf. Scholars have described Irving as a"Hitler partisan wearing
blinkers' and have accused him of digtorting evidence and manipulating documents to
serve his own purposes. He is best known for histhesis that Hitler did not know about
the Fina Solution, an idea that scholars have dismissed. The prominent British
historian Hugh Trevor- Roper depicted Irving as aman who "seizes on asmdl and
dubious part particle of ‘evidence " using it to dismiss far-more substantia evidence
that may not support histhesis. Hiswork has been described as "closer to theology or
mythology than to history,” and he has been accused of skewing documents and
misrepresenting data in order to reach historically untenable conclusions, particularly
those that exonerate Hitler. An ardent admirer of the Nazi leader, Irving placed a self-
portrait of Hitler over his desk, described his vigt to Hitler's mountaintop retrest asa
spiritua experience, and declared that Hitler repeatedly reached out to help the Jews.
In 1981 Irving, a self-described "moderate fascist”, established his own right-wing
political party, founded on his belief that he was meant to be afuture leeder of Britain.
Heisan ultra- nationdist who believes that Britain has been on a steedy path of
decline accderated by its decision to launch awar againgt Nazi Germany. He has
advocated that Rudolf Hess should have received the Nobel Prize for his effortsto try
to stop war between Britain and Germany. On some leve Irving seems to concelve
himsdf as carrying on Hitler' s legecy.

[...] Prior to participating in Zundd’ strid, Irving had appeared at IHR conferences
[...] but he had never denied the annihilation of the Jews. That changed in 1988 as a
result of the eventsin Toronto.

Both Irving and Faurisson advocated inviting an American prison warden who had
performed gas executions to testify in Zunddl’ s defense, arguing that this would be the
best tactic for proving that the gas chambers were a fraud and too primitive to operate
safely. They solicited help from Bill Armontrout, warden of the Missouri State
Penitentiary, who agreed to testify and suggested they also contact Fred A. Leuchter,
an "enginer" residing in Boston who specidized in condructing and ingdling
execution gpparatus. Irving and Faurisson immediately flew off to meet Leuchter.
Irving, who had long hovered on the edge of Holocaust denid, believed that

Leuchter’ s testimony could provide the documentation he needed to prove the
Holocaust amyth. According to Faurisson, when he first met Leuchter, the Bostonian
accepted the "standard notion of the ‘Holocaust’™'. After spending two days with him,
Faurisson declared that Leuchter was convinced that it was chemically and physicdly
impossible for the Germans to have conducted gassings. Having agreed to serve asan
expert witness for the defense, Leuchter then went to Toronto to meet with Zundel
and Chrigtie and to examine the materids they had gathered for thetrid.

Page 179:

David Irving, who during the Zundd trial declared himself converted by Leuchter’'s
work to Holocaust denia and to the idea that the gas chambers were a myth, described
himsdf as conducting a"one man intifadd’ againg the officid higory of the

Holocaust.



In hisforward to his publication of the Leuchter Report, Irving wrote that there was
no doubt asto Leuchter's "integrity” and "scrupulous methods'. He made no mention
of Leuchter’slack of technical expertise or of the many holes that had been poked in
his findings. Most important, Irving wrote, "Nobody likes to be swindled, till less
where congderable sums of money are involved.” Irving identified Isradl asthe
swindler, daming that West Germany had given it more than ninety billion deutsche
marks in voluntary reparations, "essentialy in atonement for the * gas chambers of
Auschwitz'". According to Irving the problem was that the latter was a myth that
would "not die easily". He subsequently set off to promulgate Holocaust denid
notionsin various countries. Fined for doing so in Germany, in his court room apped
agang the fine he cdled on the court to "fight a battle for the German people and put
an end to the blood lie of the Holocaust which has been told againgt this country for
fifty years." He dismissed the memorid to the dead at Auschwitz asa"tourist
atraction”. He traced the origins of the myth to an "ingenious plan” of the British
Psychologicad Warfare Executive, which decided in 1942 to spread the propaganda
dory that Germans were "using ‘gas chambers' to kill millions of Jews and other
‘undesirables..

Branding Irving and Leuchter "Hitler'sheirs', the British House of Commons
denounced the former asa"Nazi propagandist and long time Hitler gpologis” and the
latter’ sreport as a"fascist publication”. One might have assumed that would have
marked the end of Irving' s reputation in England, but it did not. Condemned in the
Times of London in 1989 as "aman for whom Hitler is something of a hero and
amost everything of an innocent and for whom Auschwitz is a Jewish deception”,
Irving may have had his reputation revived in 1992 by the London Sunday Times.
The paper hired Irving to trandate the Goebbels diaries, which had been discovered in
aRussan archive and, it was assumed, would shed light on the conduct of the Fina
Solution. The paper pad Irving asgnificant sum plus a percentage of the syndication
fees*

[Footnote] * The Russan archives granted Irving permission to copy two microfiche
plates, each of which held about forty-five pages of the diaries. Irving immediately
violated his agreement, took many plates, trangported them abroad, and had them
copied without archiva permisson. There is serious concern in archivd circles that
he may have significantly damaged the plates when he did so, rendering them of
limited use to subsequent researchers.

Irving believes Jews are "very foolish not to abandon the gas chamber theory while
they ill havetime" He "foresees [a] new wave of anti-semitism” due to Jews
exploitation of the Holocaust "myth", C.C. Aronsfeld, "Holocaust revisonids are
Busy in Britain," Midstream, Jan. 1993, p.29.

Journdists and scholars aike were shocked that the Times chose such a discredited
figure to do thiswork. Showered with criticism, the editor of the Sunday Times,
Andrew Nall, denounced Irving's view as "reprehengble’ but defended engaging
Irving because he was only being used as a "transcribing technician”. Peter Pulzer, a
professor of politics at Oxford and an expert on the Third Reich, observed that it was
ludicrous for Nell to refer to Irving as a"mere technician”, arguing that when you

hired someone to edit a"set of documents others had not seen you took on the whole
man’".



However the matter is ultimately resolved, the Sunday Times had rescued Irving's
reputation from the ignominy to which it had been consgned by the House of
Commons. In the interest of ajournalistic scoop, this British paper was willing to
throw its task as a gatekeeper of the truth and of journdigtic ethicsto the winds. By
resusciteting Irving' s reputation, it aso gave new life to the Leuchter Report.

Page 181

A dmilar attitude is evident in the mediareviews of David Irving' s books Most
rarely address his neofascist or denid connections.

Irving is one of the most dangerous spokespersons for Holocaust denid. Familiar with
historica evidence, he bendsit until it conforms with his ideologica leanings and
politica agenda. A man who is convinced that Britain’s great decline was accelerated
by its decision to go to war with Germany, heis mist facile at taking accurate
information and shaping it to confirm his conclusons. A review of his recent book,
Churchill’s War, which appeared in New Y ork Review of Books, accurately anayzed
his practice of applying a double standard of evidence. He demands "absolute
documentary proof" when it comes to proving the Germans guilty, but herelieson
highly circumgantia evidence to condemn the Allies. Thisis an accurate description
not only of Irving' stactics, but of those of deniersin generd.

Page 213:

Aswe have seen above, Nolte echoing David Irving, argues that the Nazi
"internment” of Jews was judtified because of Chaim Weizmann's September 1939
declaration that the Jews of the world would fight Nazism.

Page 221:

Another legd maneuver has been adopted by a growing number of countries. They
have barred entry rights to known deniers. David Irving, for example, has been barred
from Germany, Audria, Itay and Canada. Audtrdiais apparently aso consdering
barring him.

2.5 These are the passages which (to quote Irving's opening) "vanddised [hig]
legitimecy as an higorian'.

The issue of identification

2.6 It isincumbent on Irving as Claimant to establish that these passages would have
been understood by readers of Denying the Holocaust to refer to him. In ther
Statement of case, the Defendants take issue with Irving's assartion that those
passages refer to him.

2.7 To the extent that heis named in the passages cited above, readers would of
course have taken them to be referring to Irving. With the exception of the title page,
al the passages complained of do make mention of Irving by name. | am satisfied that
readers would have understood dl those passages to refer to Irving. The Defendants
have not sought in the course of thetrid to suggest otherwise,



2.8 | add the rider that the assertions, to be found principally a pages 111, 181 and
221, that Irving isaHolocaust "denier" and a pokesperson for Holocaust denid will
in my judgment cause readers to understand referencesto "deniers’ sawherein the
passages complained of asimporting a reference to Irving individuadly. Accordingly |
am satisfied that readers of Denying the Holocaust would have understood Irving to
be one of those who (to quote from page 111) "misstate, misquote, falsfy datistics
and fasdy attribute conclusonsto rdiable sources'.

The issue of interpretation or meaning

Irving's case on meaning

2.9 Of greater substance isthe question of what interpretation readers would have
placed upon the references to Irving in Lipstadt’ s book. The burden rests on Irving to
establish that, as a matter of probability, the passages of which he complains are
defamatory of him, that is, that the ordinary reasonable reader of Denying the
Holocaust would think the worse of him as aresult of reading those passages. Irving
is further required, as a matter of practice, to spell out what he contends are the
specific defamatory meanings borne by those passages.

2.10 The contention of Irving is that the passages in question would in their
natural and ordinary meaning (that is, without imputing any special
extraneous knowledge to the reader) have been understood to bear the
following defamatory meanings:

i. that the (Claimant) is a dangerous spokesman for Holocaust denial
forces who deliberately and knowingly consorts and consorted with
anti-1srael, anti-Semitic, and Holocaust denia forces and who
contracted to attend a world anti-Zionist conference in Sweden in
November 1992 thereby agreeing to appear in public in support of
and aongside violent and extremist speakers including
representatives of the violent and extremist anti-Semitic Russian
group Pamyat and of the Iranian backed Hezbollah and of the
fundamentalist Ilamic organisation Hamas and including the black
Muslim minister Louis Farrakhan, born Louis Eugene Walcott, who
Is known as a Jew-baiting black agitator, as a leader of the U.S.
Nation of Islam, as an admirer of Hitler and who isin the pay of
Colonel Muammar Gaddafi;

2? that the (Clamant) is an higtorian who has inexplicably mided academic
historians like Erngt Nolte into quoting higtoricdly invaid points contained in
his writings and who gpplauds the internment of Jewsin Nazi concentration
camps,

27 that the (Clamant) routindy perversely and by way of his profession but
essentidly in order to serve his own reprehensible purposes ideol ogical
meanings and/or political agenda



distorts accurate historica evidence and information
misstates
misconstrues

misquotes

> fddfies gatidics

> fdsdy attributes conclusons to reliable sources
mani pulates documents

> wrongfully quotes from books that directly contradict his argumentsin such a
manner as completely to distort the their authors objectives and while
counting on the ignorance or indolence of the mgority of readers not to redlise
this

> that the (Clamant) isan Adolf Hitler partisan who wears blinkers and skews
documents and misrepresents data in order to reach hitorically untenable
conclusions specificaly those that exonerate Hitler;

> that the (Claimant) is an ardent admirer of the Nazi leader Adolf Hitler and
conceives himsdf as carrying on Hitler's crimina legacy and had placed a
sdf-portrait of Hitler over his desk and has described avist to Hitler's
mountain-top retreat as a iritua experience and had described himsdlf asa
moderate fasCit;

? that before Zundd’ stria began in 1988 in Toronto the (Claimant),
compromising hisintegrity as an historian and in an atempt to pervert the
course of justice, and one Faurisson wrongfully and/or fraudulently conspired
together to invite an American prison warden and thereafter one Fred A.
Leuchter an engineer who is depicted by the Defendants as a charlatan to
testify as atactic for proving that the gas chambers were a myth.

> That the (Claimant) after attending Zunde’ strid in 1988 in Toronto having
previousy hovered on the brink now denies the murder by the Nazis of the
Jaws,

> That the (Claimant) described the memoria to the dead & Auschwitz asa
"tourist ettraction”.

> That the (Claimant) was branded by the British House of Commons as
"Hitler' sheir" and denounced as a"Nazi propagandist and long time Hitler
gpologis”" and accused by them of publishing a"fascist publication” and that
this marked the end of the (Claimant’s) reputation in England.

> That some other person had discovered in a Russian archive in 1992 the
Goebbels diaries and that it was assumed that these would shed light on the



conduct of the Find Solution but that the (Claimant) was hired and paid a
ggnificant sum by the London Sunday Times to transcribe and trandate them
athough he was a discredited and ignominious figure and dthough by hiring
the (Claimant) the newspaper threw its task as a gatekeeper of the truth and of
journdigtic ethics to the winds and thereby increased the danger that the
(Claimant) would in order to serve his own reprehensible purposes misstate,
construe misquote falsfy distort and/or manipulate these sets of documents
which others had not seen in order to propagate his reprehensible views and
that the (Claimant) was unfit to perform such afunction for this newspaper.

?? That the (Clamant) violated an agreement with the Russan archives and took
and copied many plates without permission causng significant damage them
and rendering them of limited use to subsequent researchers.

2.11 Irving contends in the dternative that the passages bear by innuendo, that is, by
virtue of extrinsc facts which would have been known to readers or to some of
them, the meaning that he is a person unfit to be allowed access to archival
collections and that he is a person who should properly be banned from
foreign countries. The extrinsic facts on which he relies in support of the
Innuendo meanings are in essence as follows:

27 that aHolocaust denier is someone who wilfully, perversely and in disregard
of the evidence denies the mass murder by whatever means of the Jewish

people;

?? that Hezbollah is an internationd terrorist organisation whose guerillaskill
Isradli civilians and soldiers,

?? that Hamasis an Idamic fundamentdi< terrorist organisation

In support of his argument that readers of the book would have known these extringc
facts Irving produced a collection of press cuttings, which, | am satisfied, establish the
extringc facts on which herdlies.

The Defendants' case on meaning

2.12 The Defendants are dso obliged to set out the defamatory meanings which they
contend are borne by the passages in question (and which they seek to judtify). These
meanings are st out in paragraph 6 of their Defences in the following terms:

?? that the (Clamant) has on numerous occasions (in the manner hereinafter
particularised) denied the Holocaust, the deliberate planned extermination of
Europe' s Jewish population by the Nazis, and denied that gas chambers were
used by the Nazis as ameans of carrying out that extermination;

22 that the (Clamant) holds extremist views, and has dlied himsaf with others
who do 0, including individuas such as Dr. Robert Faurisson, and Erngt
Zundd,



?? that the (Clamant), driven by his obsesson with Hitler, distorts, manipulates
and fasfies history in order to put Hitler in amore favourable light, thereby
demondtrating alack of the detachment, rationality and judgement necessary
for an higtorian;

27 that there are grounds to suspect that the (Claimant) has removed certain
microfiches of Goebbels' diaries contained in the Moscow archives, from the
sad archives without permission; and that the (Claimant) lied and/or
exaggerated the pogition with regard to the unpublished diaries of Goebbels on
microfiche contained in the Moscow archives, and used by himin the
Goebbel s book;

27 that indl the premises, the (Clamant) is discredited as an historian and user
of source materia, and that there was an increased risk that the (Claimant)
would for his own purposes, distort, and manipulate the contents of the said
microfiches in pursuance of his said obsession.

Approach to the issue of meaning

2.13 For the purpose of deciding thisissue, it matters not what Lipstadt intended to
convey to her readers; nor does it matter in what sense Irving understood them. | am
not bound to accept the contentions of either party. My task isto arrive, without over-
elaborate andyds, a the meaning or meanings which the notiond typica reader of

the publication in question, reading the book in ordinary circumstances, would have
understood the words complained of, in their context, to bear. Such areader isto be
presumed to be fair-minded and not prone to jumping to conclusions but to be capable
of acertain amount of loose thinking.

Conclusion on meaning

2.14 | shdl set out my findings as to the defamatory meanings borne by the passages
complained of. In doing so, | will not alocate separate meanings to the individud
passages sdlected for complaint becauseit is to be assumed that the reader’s
understanding as to what is being conveyed about Irving will be derived from his or
her reading of the book as awhole including the passages to which objection is taken.
| do not believe that it is necessary or desirable to set out the meanings in the order in
which it may be sad that they emerge in the book.

2.15 Adopting the approach set out earlier, my conclusion is that the passages
complained of in their context and read collectively bear the following meanings dll
of which are defamatory of him:

27 that Irving isan gpologist for and partisan of Hitler, who has resorted to the
digortion of evidence; the manipulaion and skewing of documents;, the
misrepresentation of data and the application of double standards to the
evidence, in order to serve his own purpose of exonerating Hitler and
portraying him as sympathetic towards the Jews,

27 that Irving is one of the most dangerous spokespersons for Holocaust denid,
who has on numerous occasions denied that the Nazis embarked upon the



ddiberate planned extermination of Jews and has dleged that it isa Jewish
deception that gas chambers were used by the Nazis at Auschwitz as ameans
of carrying out such extermination;

27 that Irving, in denying that the Holocaust happened, has misstated evidence;
misguoted sources, fasfied gatigtics, miscongtrued information and bent
historical evidence so that it conformsto his neo-fascist politica agendaand
ideologicd beliefs,

27 that Irving has dlied hmsdf with representatives of avariety of extremist and
anti-semitic groups and individuas and on one occasion agreed to participate
in a conference at which representatives of terrorist organisations were due to
speak;

2? that Irving, in breach of an agreement which he had made and without
permission, removed and transgported abroad certain microfiches of Goebbels's
diaries, thereby exposing them to ared risk of damage.

2? that Irving is discredited as an historian.

2.16 | add two comments in relation to the meaningswhich | have found. Thefird is
that | do not accept the contention of Irving that the passage at p14 of the book means
that he supports violent groups. But | do consider that passage to be defamatory of
him in suggesting that he agreed to take part in a meeting a which representatives of
such groups would be present. My second comment isthat | do not accept that the
reference to Irving at p213 of the book, when read in the context of the other
references to him, bears the meaning tha he gpplauds the internment of Jewsin Nazi
concentration camps.

I11. THE NATURE OF IRVING'SCLAIM FOR DAMAGES
Relevant considerations

3.1 Where the publication of defamatory words is proved and no substantive defence
has been established, English law presumes that damage will have been done to the
reputation of the person defamed. The amount of the damages recoverable by a
particular claimant, if successful on lighility, will depend on avariety of factors
including the nature and gravity of the libd; the extent of its dissemination; the
ganding of the dlamant; the injury to hisor her fedings; the extent of any additiond
injury inflicted by the conduct of the defendants; and so on. It is possbleto dam
pecuniary loss but no such claim arises here. Damages maybe reduced, perhaps even
to vanishing point, to the extent that the defendants succeed in partidly jugtifying the
defamatory imputations complained of.

Irving’s case on damages

3.2 Irving contends that Lipstadt in Denying the Holocaust makes an attack not only
upon his competence as an historian but dso upon his mativation. As| have dready
found, the book accuses Irving, amongst other things, of deliberate perverson of the
historica evidence. | readily accept that, to any serious higtorian, hisor her integrity is



vitd. That is no doubt why, in his evidence, Irving said that for him his reputation asa
truth-seeking historian is more important than anything ese. The other meanings
which | have found the passages complained of to bear are dso serious, dthough in
my judgment less so. Irving is entitled to regard the passages in the book of which he
complains as containing grave imputations againgt him in both his professiond and
persond capecity.

3.3 The Defendants admit that Denying the Hol ocaust has been published within the
jurisdiction. Although not specificaly so pleaded, | bear in mind the evidence of
Irving that the book has been put on the Internet and widely circulated to libraries.

34 In relation to his own standing as an historian, Irving described his career asa
writer and commentator on the Third Reich. He is the author of a great number of
serious higtorical works, most of which have been favourably received. Irving referred
to the favourable reviews accorded to his works by eminent historians such as Lord
Dacre. He was understandably reluctant to sing his own praises. But he claimed credit
for the amount of origind research he has done and for the number of documents
which he has discovered in the archives. Irving supplemented his own evidence with
that of Professor Donad Watt (whom | describe in section 4 below), who testified
that, in those areas where his politica convictions are not involved, he is most
impressed by Irving's scholarship. Whilst he might not place Irving in the top class of
military historians, his book Hitler’s War was awork which deserved to be taken
serioudy. Wait also noted that Irving had stimulated debate and research into the
Holocaust. Sir John Keegan (also described below) gave evidence that he adhered to a
view which he had expressed some years ago that Hitler’s War was one of two
outstanding books on World War I1.

3.5 On the other hand account must aso be taken of the view expressed by one of the
Defendants experts, Professor Evans, that Irving has had "a generally low reputation
amongst professiona historians since the end of the 1980s and at al times amongst
those who have direct experience of researching in the areas with which he concerns
himsdf". Both Professor Watt and Sir John Keegan regarded as unacceptable the
views expressed by Irving about the Holocaust and Hitler’ s knowledge of it.

3.6 It was abundantly plain from his conduct of thetrid that the factor to which Irving
attaches the greatest importance in connection with the issue of the damagesisthe
conduct of the Defendants and the impact which that conduct has had on himsdlf, both
persondly and professondly, aswell as on hisfamily. Irving made plainin his
opening, on repesated occasons during the trid and in his written and closing
submissons that he regards himself as the target of awell-funded and unscrupulous
congpiracy on the part of "our traditiona enemies’ aimed a preventing the
disssmination of his books, ensuring that he is banned from as many countries as
possible and tifling his right to freedom of expresson. Although Irving a one stage
disputed the point, it was reasonably clear that the "traditiond enemies' werethe
members of the Jewish community. Hisdam isthet heisthe victim of an

internationa Jewish conspiracy determined to silence him. Irving's argument was
supported, in genera terms, by Professor Macdonald (whom | shdl describe later) but
the assstance which | derived from his evidence was limited.



3.7 The Defendants are criticd of the latitude which | dlowed Irving in developing
thistheme. They contend, correctly, that in the ordinary run of litigation, the rules of
evidence would have prevented him advancing any such case. However, for a number
of reasons, | thought it right not to take too strict aline. Irving has represented himsdlf
throughout (demongtrating, if | may o, very considerable ability and showing
commendable restraint). This has not been atrid where it has been possible or
gppropriate to observe gtrict rules of evidence. Furthermore Irving has been greetly
hampered in presenting this aspect of his case by the unexpected decision of the
Defendants, in full knowledge of the alegations which Irving was making about the
conduct of Lipstadt, not to call her to give evidence and to be cross-examined by
Irving. It goes without saying that the Defendants were perfectly entitled to adopt this
tactic but it did place Irving, acting in person, & a disadvantage.

3.8 | explained to Irving that, in order to be able to obtain increased damages on this
account, it would be necessary for him to prove on the balance of probability that both
the Defendants were implicated in the aleged conspiracy. Irving did not hesitate to
accuse Lipstadt of having been a prime mover. He claimed that her book was part of a
gniger international campaign to discredit him. He aleged that she was acting in
league with the Anti Defamation League, the Board of Deputies of Jews and other
organisations intent on targeting him. He called Professor Kevin Macdonad, a
professor of psychology, to testify as to the machinations of the "traditional enemies

of free gpeech” (ie the Jews). Irving aleged that the passages to which he takes
objection in Denying the Holocaust were inserted by Lipstadt at alate stage for the
purpose of discrediting him. He complained that she made no attempt whatever to
verify the dlegations by contacting him or otherwise. He testified thet it became
gpparent to him some three years after Denying the Holocaust was published that a
concerted attempt was being made to persuade bookshops to cease stocking his work.
According to Irving, Lipstadt was ingrumentd in procuring the decison of his
American publishers not to go ahead with the publication of his most recent work, the
biography of Goebbels, to which he had devoted no less than nine years work. He
clamed, by implication at least, that she was also complicit in bringing pressure to

bear on Irving's UK publishers to repudiate their contract to publish his Goebbels
biography (at considerable cost to Irving). He claimsthat Lipstadt has been deeply
involved in the campaign of intimidation againgt him and that she has actively sought

to destroy him as an hitorian.

3.9 In assessing these clams by Irving, whose suspicions and indignation are
obvioudy genuine, | must act on evidence and not assertion. On the evidence of the
contents of the book itself, | accept that it does indeed represent a ddliberate attack on
Irving, mounted in order to discredit him as an historian and so to undermine any
credence which might otherwise be given to his denias of the Holocaust. That isa
factor which isto be taken into account, if the issue of damages arises. Beyond that
finding, however, | do not consder that Irving's claim to have been the victim of a
congpiracy in which both Defendants were implicated is established by the evidence
placed before me.

3.10 The question of damages will ariseif, and only if, the substantive defence relied
on by the Defendantsfails. | therefore turn to that defence.



V. THE DEFENCE OF JUSTIFICATION: AN OVERVIEW

The parties’ statements of case

4.1 Irving having etablished, as | have found, that Denying the Holocaust contains
passages which are defamatory of him, it is necessary for the Defendants, if they are
to avoid lighility, to establish a defence. The burden of doing so rests, under the

English system of law, upon the Defendants.

4.2 The subgtantive defence rdlied on by both Defendantsis judtification, thet is, that
intheir natural and ordinary meaning the passages of which Mr Irving complains are
substantiadly true. | have dready recited, in section |1 above, the so-called Lucas-Box
meanings or propositions the truth of which the Defendants seek to establish in order
to make good their defences of judtification.

4.3 As practice requires the Defendants also set out in their formal statement
of case, served in February 1997, the detailed particulars on which they rely
in support of their defence of justification. In November 1999 the
Defendants served a revised document entitled Defendants’ Summary of
Case. This document comprehensively rearranges, supplements and in some
cases abandons the particulars previously served. Irving has, in my view
sensibly, raised no objection to this recasting of the Defendants' case of
justification.

4.4 1t isto be noted that in the particulars of their case of justification the
Defendants do not confine themselves to the specific assertions made by
Lipstadt in her book. To give but one example: no mention is made in
Denying the Holocaust of the bombing of Dresden by the Alliesin 1945.

Y et section 5 of the Defendants’ Summary of Case contains detailed
particulars on that topic criticising Irving's treatment of the subject in his
book Apocalypse 1945: the Destruction of Dresden. No objection has been
taken or, in my judgment, could be taken to this course since the Defendants
are entitled to rely on Irving's account of the bombing of Dresden in support
of their contention that he falsifies data and misrepresents evidence. The
same applies to other matters raised by the Defendants in their Summary of
Case which are not mentioned in Denying the Holocaust.

4.5 For his part Irving has, in compliance with the rules; st out in summary formin
his Replies to the Defences of the Defendants his answer to the alegations and
criticisms advanced by the Defendants in judtification of what was published. In
October 1999 the Defendants sought from Irving answers to a series of detailed
requests for further information about his case. Unfortunately most of those requests
went unanswered. In the result much of Irving's casein rebuttal of the defence of
judtification emerged in the course of his evidence a trid and in the course of his
cross-examination of the witnesses cdled by the Defendants. The Defendants, in my
view rightly, felt themsdves unable to object.



4.6 The Replies dso include an dlegation of maice againg both Defendants,
gpparently introduced in the mistaken belief thet they were relying dso upon the
defence of fair comment on a matter of public interest. Malice may nonetheless be
relevant to the issue of damages, if that arises.

What has to be proved in order for the defence of justification to succeed

4.7 As| have dready mentioned, the burden of proving the defence of judtification
rests upon the publishers. Defamatory words are presumed under English law to be
untrue. It is not incumbent on defendants to prove the truth of every detail of the
defamatory words published: what has to be proved is the substantial truth of the
defamatory imputations published about the claimant. Asit is sometimes expressed,
what must be proved is the truth of the sting of the defamatory charges made.

4.8 Section 5 of the Defamation Act, 1952 provides:

Jugtification. In an action for libd ... in repect of words containing two or more
distinct charges againg the [claimant], a defence of judtification shal not fail by
reason only that the truth of every charge is not proved if the words not proved to be
true do not materiadly injure the [claimant’ g reputation having regard to the truth of
the remaining charges.

It may accordingly be necessary, in a case like the present where a number
of defamatory imputations are the subject of complaint, to consider whether
such imputations (if any) asthe Defendants have failed to prove to be true
materially injure the reputation of the clamant in the light of those
Imputations against him which have been proved to be true.

4.9 The contention for the Defendants is that they have proved the
substantial truth of what was published, so that the defence of justification
succeeds without the need for resort to section 5. Irving, however, points out
that there are imputations which the Defendants made in the book which
they have not sought to prove to be true. The principal such imputation is
that Irving agreed to participate in a conference at which representatives of
violent and extremist groups such as Hezbollah were due to speak. Irving
contends that this defamatory imputation is so serious that the Defendants
faillure to prove it or even to attempt to prove it is fatal to their plea of
justification. The Defendants on the other hand argue that by virtue of
section 5 of the 1952 Act their defence of justification should succeed
notwithstanding their failure to prove the truth of this imputation because,
relative to the other serious imputations which they maintain they have
proved to be true, it has no significant deleterious effect on the reputation of
Irving.

4.10 The standard of proof in civil casesis normally that parties must prove
their claims or defences, as the case may be, on the balance of probabilities.
In the present case Irving argued, however, that, since the imputations



against him were so grave, a higher standard of proof should be applied to
the case of the judtification advanced by the Defendants. There is aline of
authority which establishes that, whilst the standard of proof remains the
civil standard, the more serious the alegation the less likely it is that the
event occurred and hence the stronger should be the evidence before the
court concludes that the allegation is established on the balance of
probability. | will adopt that approach when deciding if the truth of the
defamatory imputations made against Irving has been established.

Pattern of the judgment on the issue of justification

4.11 It is convenient, in order that the pattern of the succeeding sections of this

judgment is clear, that a this Stage | explain how | propose to deal with the matters

raised by the defence by way of judtification. For the most part they rdate to the

period of the Third Reich. In geographica terms the events with which it is necessary

to ded are centred on Berlin but they extend to most of the countries conquered
by the Nazis. The Defendants rely in addition on the publications, utterances
and conduct of Irving over the last thirty years. The number of documents
involved is huge. The volume of evidence, mostly expert evidence, is
massive. In these circumstances it has proved necessary, for purely practical
reasons, to divide up the allegations made by the Defendants into a series of
separate headings.

4.12 In the next eight sections of this judgment | shdl attempt to summarise in some
detall the arguments deployed by the parties in relaion to the alegations made under
those headings. | shall not attempt to rehearse each and every point taken in the
reports submitted by the Defendants experts. Some of the criticisms made of Irving's
historiography appear rather pedantic. In any case both sdes have agreed that | should
confine mysdf to the issues which have been ventilated by one sde or the other in
cross-examinaion. Whilst | will dedl with the Defendants case on judtification under
the separate headings which | have mentioned, it isimportant to note thet it isan
essentia feature of the Defendants' case that the alegations on which they rely
overlap and (as the Defendants put it) converge, thus providing the foundation of their
defence of judtification.

4.13 Having summarised the parties’ rival contentions, | shall thenin a
separate section of the judgement set out my conclusions on the central issue
whether or not the defence of justification succeeds.

Evidence adduced in relation to the issue of justification

4.14 Before setting out the arguments and evidence, | will identify the witnesses
whose evidence was tendered on each sSide in relation to the defence of judtification.



4.15| gart with the evidence for the Defendants. As | have dready said, Professor
Lipstadt did not give evidence (athough a witness statement from her had been

served).

4.16 The only witness of fact for the Defendants was Ms Rebecca Guttman who is
employed by the American Jewish Committee as an executive assstant. Her
statement, admitted under the Civil Evidence Act, related to an event arranged by an
dlegedly right-wing organisation in the US with which Irving is said to have
connections.

4.17 The main corpus of evidence for the Defendants was provided by academic
historians whose evidence was by consent admitted as expert evidence. Written and
ord evidence was submitted by the following:

(i) Professor Richard Evans, who is Professor of Modern History at the University of
Cambridge and has written many historical works about Germany. He gave evidence
principaly about Irving's historiography, his exculpation of Hitler and hiis denid of
the Holocaust.

(ii) Professor Robert Jan van Pdlt, who is a Professor of Architecture in the School of
Architecture, Univergity of Waterloo in Canada. Professor van Pdltisan
acknowledged authority on Auschwitz, about which he has written extensvely, and
this was the subject of his evidence.

(ii1) Professor Christopher Browning, who is a Professor of History at Pecific
Lutheran Univergity, Tacoma, Washington. He gave evidence on the evidence about
the implementation of the Find Solution, covering the shooting of Jews and othersin
the East and the gassing of Jews in desth camps (apart from Auschwitz).

(iv) Dr Peter Longerich, who is Reader in the Department of German &t the Roya
Holloway College, University of London and aspecidist in the Nazi era He gave
evidence of Hitler' srolein the persecution of the Jews under the Nazi regime and of
the systematic character of the Nazi policy for the extermination of the Jews.

(v) Professor Hgjo Funke, who is Professor of Political Science at the Free University
of Berlin. He gave evidence of Irving's dleged association with right-wing and neo-
Nazi groups and individuds in Germany.

The reports submitted by these experts ran to atota of more than two thousand pages

4.18 Not unnaturdly (snceit is his views and his conduct as an higtorian which are
being attacked by the Defendants) evidence in rebuttd of the case of the Defendants
on judtification came predominantly from Irving himsdf. The course which was taken
with his evidence was as follows: he submitted a brief witness statement, which did
not address the mgority of the particulars relied on by the Defendants in support of
their plea of judtification. He provided some eaboration of hisresponseto that pleain
the course of his opening and in the course of answersto my questions. But it was
mainly in the course of his answersin cross-examination and his cross-examination of
the Defendants’ witnesses that the detail of his case emerged.



4.19 In support of hisdenid of the alegation that he broke an agreement in relation to
the microfiches in the Moscow archive containing the diaries of Goebbels, Irving
cdled Peter Millar, afredance journdist, who at the time of the discovery of those
diariesin 1992 was acting for The Sunday Times.

4.20 Irving summoned to give evidence on his behaf two higtorians who were
unwilling to tegtify voluntarily. Ther evidence was directed primarily to the question

of Irving's standing as an histarian (in which connection | have dready mentioned
them) rather than to the plea of justification. The first was Professor Donald Weatt,
who is an Emeritus Professor at the London School of Economics and was described
by Irving as "the doyen of diplomatic historians'. Professor Watt was invited by
Irving to give evidence about the evaluation of wartime documentation and about
Irving' s reputation and ability as an higtorian. The other witness summoned by Irving
to give evidence on his behdf was Sir John Keegan, the Defence Editor for Telegraph
Newspapers whose knighthood as for services to military history. He too dedlt with
Irving's anding as an historian. Another witness who gave evidence for Irving, in his
case voluntarily, was Professor Kevin Macdonald, who is a Professor of Psychology
a Cdifornia State University-Long Beach. He gave evidence on what he termed
"Jewish-gentile interactions’ from the perspective of evolutionary biology. There was
no cross-examination by the Defendants counsd of any of these witnesses.

4.21 In the course of my summary of the evidence and arguments on the issue of
judtification, 1 shall need to make frequent reference to the distinguished academic
expertswhom, | have identified above. | hope that they will undergand if, in referring
to them, | dispense with their academic titles (as | have done with in the case of
Professor Lipstadt). No disrespect isintended: it Smply makes for easier reading.

V.JUSTIFICATION: THE DEFENDANTS HISTORIOGRAPHICAL
CRITICISMSOF IRVING'SPORTRAYAL OF HITLER IN PARTICULAR IN
REGARD TO HISATTITUDE TOWARDS THE JEWISH QUESTION

Introduction

5.1 A centra tenet of Irving's historical writing about the Nazi erais that
Hitler was not the vehement and ruthless persecutor of the Jews that heis
usually portrayed to have been. Irving has on occasion gone so far as to say
that Hitler was "one of the best friends the Jews ever had in the Third
Reich". Even if that can be disregarded as hyperbole, Irving would not, |
think, dispute that he has on many occasions put forward the contentious
view that, at least from the date when he seized power in 1933, Hitler lost
interest in his former anti-semitism and that his interventions thereafter in
relation to the Jewish question were consistently designed to protect them
from the murderous inclinations of other Nazis.

The general case for the Defendants
5.2 At p161 of Denying the Holocaust Lipstadt attributes to scholars the description of

Irving asa"Hitler partisan wearing blinkers'. That phrase, importing the suggestion
that Irving ddliberately ignoreswhat is reveded by the historical record, encapsulates



one of the main defamatory meanings of which Irving complains and which the
Defendants seek to judtify.

5.3 The way in which the Defendants summarise their plea of judtification on this part
of the caseisasfollows,

"that the [Claimant], driven by his obsesson with Hitler, distorts, manipulates and
fdgfieshigory in order to put Hitler in amore favourable light, thereby
demongtrating alack of the detachment, rationdity and judgment necessary for an
higorian”.

In their Summary of Case the Defendants highlight claims made by Irving asto
Hitler’ sfriendship for and leniency towards Jews, which claimsthey assert ignore a
large and powerful body of contradictory evidence. The Defendants contend that

Irving

"misstates, misguotes, fsfies gatidtics, fasdy attributes conclusonsto religble
sources, relies on books and sources thet directly contradict his arguments, quoting in
amanner that completdy digtorts the author’ s objectives, manipulates documents to
serve his own purposes, skews documents and misrepresents datain order to reach
higtoricaly untenable conclusions, bends historica evidence until it conformsto his
ideological leanings and political agenda, takes accurate information and shapesit to
confirm his concluson and congtantly suppresses or deliberately overlooks sources
with which he isfamiliar because they contradict the line of argument which he
wishes to advance”.

5.4 The Defendants advance asmilar case againgt Irving in relation to his account of
the Nazi persecution of the Jews, culminating in the genocide which they assert took
placein the gas chambers, and his daims asto the extent of Hitler' sinvolvement in
that persecution. | shal ded with that part of the defendants plea of judtification in
sections VI to VI below. The present section is confined to certain specific ingances
where the Defendants attack Irving's historiography.

5.5 The principa protagonist anongst the Defendants' witnesses of the view that
Irving perastently and deliberatdly fasfies higtory is Evans. In seeking to make good
this full-blooded assault on Irving's historiographical approach, Evansincluded in his
lengthy written report multiple examples of the way in which in hisopinion Irving
portrays Hitler in amanner which is utterly a odds with the available evidence. He
cited numerous occasions when, so he dleged, Irving distorted the historical record by
one means or another; suppressed evidence; made uncritical use of unreliable sources
and arrived at perverseirrationa conclusions about events and documents. Evans al'so
drew attention to occasions when Irving has written in ingppropriatdy flattering terms
about him. One exampleis Irving's description of the Fuhrer in Hitler’s War as"a
friend of the arts, benefactor of the impoverished, defender of the innocent, persecutor
of the delinquent”. Evans consders that the congstent biasin favour of Hitler which

is manifested in Irving’ sworks may stem in part from Irving’ sidentification with

Hitler and from his professed intention to write Hitler’s War from Hitler’s

perspective. Irving has himsdf written that he sees himsalf as having acted as Hitler's
"ambassador to the afterlife’ when he was engaged upon writing his biography of
Hitler. On the evidence of what Irving has written and what he has said in his talks



and speeches, Evans concludes that 1rving remains an ardent admirer of Hitler despite
the overwhelming evidence which condemns him.

5.6 Evans does not stand done in making these harsh criticisms of Irving's higtorica
method. In the narrower fields covered by their evidence van Pdlt, Browning and
Longerich level amilar criticisms at him.

5.7 The Defendants based their attack on Irving' s historiography upon a number of
selected episodes. They contend that a detailed andlysis of the evidence which was
avallableto Irving supports their case that in his account of those episodes Irving has
persstently and deliberately falsified, manipulated and suppressed documents o asto
presents a picture which is skewed and mideading. The Defendants focus their
attention on a"chain of documents' which Irving has rdlied, initialy on BBC

televison in June 1977 and on severd later occasions, in support of his view that
Hitler opposed the persecution of the Jews and sought to protect them from the
excesses advocated by other Nazis. | shdl consder the parties argumentsin relation
to each of the incidents to which the chain of documents relates,

5.8 Evans s detailed examination of those documents revedls, so he dleged, consistent
fadfication of the historica record on the part of Irving. Evans expressed the opinion
that what he described as Irving's "egregious errors' were cdculated and ddliberate.
He accepted that anyone can make mistakes but pointed out (as did Browning) thét,
where al the so-called mistakes are exculpatory of Hitler, the natura inferenceis that
the falsfication of the record isintentiond. Evans did not resilein his ord evidence
from the view expressed in his written report that Irving does not deserve to be called
an higorian.

Irving' s general response

5.9 As| have dready observed, Irving regards the imputation that he has ddliberately
fddfied the higtoricd record as one of the most serious which can be levelled againgt
an higorian. He testified that he had never knowingly or wilfully misrepresented a
document or misquoted or suppressed any document which would run counter to his
case. He repudiated each and every one of the Defendants dlegations of misquoting,
miscongiruing, mistrandating, distorting or manipulating the evidence.

5.10 Irving denied any obsession with Hitler, as he denied any fdgfication of history
S0 asto portray Hitler in amore favourable light. Irving argued that he has every right
to praise Hitler where praise is merited. Other historians, such as AJP Taylor, have
taken asimilar line. Irving dso resents the claim made by Lipstadt that he has placed
above his desk a sdlf-portrait of Hitler. In fact it is nothing more than a postcard-sized
sketch which is not on display, dthough he occasondly showsit to visitors.

5.11 Irving drew attention to the fact that in Hitler’s War, aswdl asin his other
published works, he frequently includes materid to the discredit of Hitler and other
senior Nazis and makes criticism of them. He pointed out that he has expresdy drawn
hisreaders atention to crimes committed by Hitler. In his closing submission he
included alist of derogatory references which has made about Hitler. He refuted the
notion that these critica references were inserted for tactical purposes, that is, to
endble him to point to them in the event of commentators accusing him of being a



Hitler partisan. He has made no attempt to conced from his readers the rabid anti-
semitism displayed by Hitler in the early days. In his use of materia obtained in his
interviews with Hitler' s former adjutants or their widows, he hasincluded information
provided by them which reflects adversely on Hitler.

5.12 As Evans acknowledged, Irving has uncovered much new materia about the
Third Reich. He has researched documents not previoudy visited by higorians, for
example the Himmler papers in Washington and the Goebbels diariesin Moscow. He
has tracked down and interviewed individuals (such as Hitler’' s adjutants or their
widows) who participated in or observed some of the events which took place during
Hitler' sregime. Irving pointed out that, when he uncovers new documents or sources,
he habitualy makes them publicly available by placing them on hiswebsite or by
some other means. Irving argues that no duplicitous historian would behave in this
way, for he would be providing the evidence of his own duplicity to other higtorians.
Irving advances aSmilar general argument in rebuttal of the claim that he has
deliberately misrepresented or skewed or mistrandated documents. Irving said thet he
invariably indicates in a footnote where the document is to be found and often quotes
the document in the origina German. Irving contended that a historian intent on
mideading his readers would not so forthcoming with the evidence of hisown
disreputable conduct.

5.13 Irving rejected the attack upon his historiography mounted by Evans: the
criticisms are sweeping but the instances cited in support of them are, he claimed,
rdaivey indgnificant. Evans takes no account, Irving complained, of the qudity of
the historical work displayed in his many published works many of which have been
favourably reviewed by fellow higtorians. Irving was critical of frequency with which
Evans resorted to "the consensus amongst historians' by way of support for his atack
on Irving. He suggested that many of the criticisms advanced by Evans were derived
by him from the work of Professor Broszat, who had persona reasons for writing
corrosively about him. Irving stressed that he should be judged by the use which he
made of the evidence which was available to him at the time of writing and not by
reference to evidence which has come to light more recently.

5.14 Irving was, understandably, indignant that Evansincluded in hisreport a
reference to his having been required by the British Museum to read Hitler’s War in
the section of the library reserved for pornographic materid. By way of rejoinder he
dated that the librarian of the Widener Library in New Y ork apparently thinks well
enough of him to stock forty-seven of his books.

5.15 Irving's generd response to this part of the Defendants case of judtification is
that, when the pertinent documentary evidence is subjected to "rigid historica

criterid' (i.e. when due account is taken of the authenticity and the rdiability of the
evidence, the reason for its existence and the vantage point of the source or author), a
relaively dim dossier of evidence emerges which does indeed show Hitler

intervening in every instance to mitigate or lessen the wrongdoing againgt the Jews.
Few, if any, documents point in the opposite direction.

The specific criticisms made by the Defendants of Irving' s historiography



5.16 In deding with the Defendants examples of Irving' s dleged distortions of the
historica record, | shal adopt the approach taken by the Defendantsin their Summary
of Case and ded with them one by one and, so far as practicable, in achronological
order. In each case | shal start with a brief account of the relevant historica
background. Then | shdl by setting out in summary the criticisms made by the
Defendants of the use made by Irving of the evidence avalableto himin relaion to
the particular episode and thereafter | will summarise Irving's response to those
criticigms.

i. Hitler’'strial in 1924
I ntroduction

5.17 In 1924 Hitler was tried and, following his conviction, imprisoned for hisrolein
the Nazi uprisng in Munich in November 1923.

5.18 At p18 of the 1991 edition of Hitler’s War Irving makes a passing reference to
Hitler’ s attempted putsch, on which occasion, according to Irving, Hitler "disciplined
aNazi squad for having looted a Jewish delicatessen’.

5.19 A more detailed account of Hitler' srole in the putsch is given at p59 of Goering,
where Irving writes:

"Meanwhile Hitler acted to maintain order. Learning that one Nazi squad had
ransacked a kosher grocery store during the night, he sent for the ex-Army lieutenant
who led theraid. ‘Wetook off our Nazi inggniafirgt!” expostulated the officer —to no
avall, as Hitler dismissed him from the party on the spot. ‘1 shall see that no other
nationdist unit dlows you to join either!” Goring goggled & this exchange, asdid a
police sergeant who tedtified to it at the Hitler trid afew weeks later”.

Case for the Defendants

5.20 Evans noted that, whereasin Hitler’s War it is daimed by Irving thet the whole
sguad which was involved in the looting was disciplined by Hitler, in Goering it is
just the ex-army lieutenant. The reader who seeks to resolve the inconsistency is not
assisted by any footnote identifying either the police sergeant who is said by Irving to
have witnessed the dismissa or the occasion when he gave his evidence (as would be
conventiona practice for areputable historian). Irving says at p518 that his account is
knitted together from eye-witness evidence a the trid.

5.21 Evans managed to track down the identity of the police officer, who was caled
Hofmann. The Defendants criticise Irving for his failure to inform the reader that
Hofmann was aloyd member of the Nazi party who participated in the putsch and
who was on that account likdly, when testifying on his behdf & his crimind trid, to
give afavourable account of the conduct of his Fuhrer in his testimony and to depict
him as alaw-abiding citizen.

5.22 According to Evans, examination of the transcript of Hofmann's



testimony reveds severd inaccuraciesin Irving's account. There is no support for the
clam that Hitler summoned or "sent for" the former lieutenant or that either the police
sergeant officer or Goering "goggled” when Hitler admonished him for raiding the
Jewish shop. The admonition took place before the putsch and so cannot have formed
any part of an attempt by Hitler to maintain order during it.

5.23 Irving's account is Ao criticised for misrepresenting the nature of Hitler's
concern about the raid on the Jewish shop. The record of the evidence given at the
trid demongrates that Hitler' s concern was not to punish the officer for victimisng a
Jewish shopkeeper but rather that the incident might convey abad impresson of his

new party.

5.24 Evans maintained that, far from acting to protect Jewish property during the
putsch, there is reliable evidence that Hitler (as he himself admitted at histrid)

ordered araid on a Jewish printing house by armed Storm Division troops, who under
threat of violence stole 14.5 hillion marks. This robbery is presented by Irving a p59
of Goering asa"requigtion” of "funds’'.

5.25 The Defendants maintain that in the respects which | have summarised, in his
account of Hitler' sreaction to the raid on the Jewish delicatessen and the evidence
given a histrid, Irving perastently twists and embroiders the facts so as to exculpate
Hitler and portray him as having acted sympatheticaly towards the Jews. Evans
emphasised that it is essentia for any historian to pay close atention to the
background of any source he intends to quote so asto ensure that heisardiable
witness. He concluded that Irving deliberately suppressed the information as to
Hofmann' s background, preferring instead to present him to the reader as an objective
and trustworthy source, when to Irving’s knowledge he was nothing of the kind.

Irving' s response

5.26 In the course of his own evidence and his cross-examination of Evanslrving
made a number of claims about his trestment of Hofmann's evidence.

He repudiated the suggestion that he had ddliberately provided a footnote for
Hofmann's evidence which would make it difficult for anyone so minded to track it
down. By way of explanation, he explained that his publisher had caled for cutsto be
made in the text, so he had abbreviated the footnotes with the result that they are not
as helpful asthey might otherwise have been.

5.27 Irving initidly excused his verson of events by saying that what he wrote was
based on the microfiches of Hofmann's testimony rather than the verbatim transcript
of the evidence given & the trid. But Evans pointed out that the contents of both were
the same. Irving next claimed that he had no way of knowing that Hofmann was a
longstanding member of the Nazi party and so likely to present Hitler in afavourable
light. Evans responded that this would have been apparent on the face of Hofmann's
testimony, which Irving read on microfiches and which recounted his close
relationship with Hitler and hisinvolvement in the putsch. Moreover the Judgeis
recorded on the transcript as having congratulated Hofmann for speaking out on
behdf of his Fuhrer. Irving responded that he had not had the transcript of Hofmann's
evidence when he wrote Goering or, if he had, he had not read that section of the



testimony which related to Hofmann's membership of the Nazi party. When it wasthe
pointed out to Irving that, in the course of his own cross-examination, he had said that

he had read the whole transcript of Hofmann's evidence (which was only five pages
lo



